Appl. No. 09/12,725 

Response dated October 6, 2003 

Reply to OflBce action of June 6, 2003 

REMARKS/ARGUMENTS 

Claims 3, 4, 6, 7 and 27 are pending in the application. Claims 6 and 27 were 
rejected under 35 U.S.C. 102(b) as being anticipated by JP 43561 56A. The applicant 
respectfiilly traverses this rejection and submits that JP 43561 56A doe not teach, disclose, 
suggest or make inherent the process of eliminating pathogenic bacteria in raw oysters 
(Claim 6) or raw mollxiscan shellfish (Claim 27) by exposing raw oysters (molluscan 
shellfish) to hydrostatic pressure of between 20,000 p.s.i. and 80,000 p.s.i. for 1 - 15 
minutes at ambient temperature, without causing thermal and mechanical damage to the 
raw oysters or the raw molluscan shellfish. 

JP 4356156 teaches a process of opening shells of raw oysters by subjecting the 
raw oysters to hydrostatic pressure of 14,615 - 44,087 p.s.i. for 0.5 - 10 minutes at 
ambient temperature. The cited reference is silent on a possibility or desirability of the 
process being conducted at 20,000 p.s.i. or at pressures above 44,087 p.s.i. The cited 
reference is silent on what possible effect different pressure ranges would have on raw 
oysters. More importantly the cited reference is silent on the issue of pathogenic bacteria 
elimination. Therefore, the inventor of the cited reference did not recognize a possibility 
of the hydrostatic pressure being used for treating bacterial contamination in oysters. 
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Appl. No. 09/12,725 

Response dated October 6, 2003 

Reply to OflBce action of June 6, 2003 

Under principles of inherency, when a reference is silent about an asserted inherent 
characteristic, it must be clear that the missing descriptive matter is necessarily 
present in the thing described in the reference, and that it would be so recognized by 
persons of ordinary skill. Continental Can Co. v. Monsanto Co., 948 F.2d 1264, 1268, 20 
USPQ2d 1746, 1749 (Fed. Cir. 1991). 

Examiner relied on a single page, page 203, heading L2 of Cheftel [EflFects of high 
hydrostatic pressure on food constituents: an overview] suggesting that it was known that 
high pressure treatment of seafood destroyed pathogenic organisms such as Vibrio, 
Examiner's reliance on Cheftel is misplaced. Cheftel did not provide evidence that "high 
pressure treatment of seafood destroyed pathogenic organisms." Instead, Cheftel 
tentatively theorized that this result could be achieved by using high pressure. 

As the court stated in In re Oelrich, 666 F.2d 578, 581, 212 USPQ 323, 326 
(CCPA 1981)(quoting Hansgirg v. Kemmer, 102 F.2d 212, 214, 40 USPQ 665, 667 
(CCPA 1939)): 

"Inherency, however, may not be established by probabilities or possibilities. The 
mere fact that a certain thing may result from a given set of circumstances is not 
suflBcient. If, however, the disclosure is suflBcient to show that the natural result flowing 
from the operation as taught would result in the performance of the questioned fimction, 
it seems to be well settled that the disclosure should be regarded as sufficient". 
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Appl. No. 09/12,725 

Response dated October 6, 2003 

Reply to Office action of June 6, 2003 

In this case, it is not clear that the missing descriptive matter (i.e., that high 
pressure in the range of 20,000 p.s.i. to 80,000 p.s.i. eliminates pathogenic bacteria) is 
necessarily present in the description of JP 4356156 or Cheftel, and that it would be so 
recognized by persons of ordinary skill." 

The applicant encloses four Declarations under Section 132 Exhibits 1 - 4) from 
persons having more than ordinary skill in the art. One of the declarants is Mr. Le Roy 
Chauvin, who has been working in the oyster industry since 1953, who is an active 
member of North American Oyster Institute and whose recommendations are followed 
and enforced by the Federal Food and Drug Administration. 

The second declarant is Mr. Michael C. Voisin, who has been working in the field 
of seafood processing since 1971, who is President and Chairman of the Board of 
Louisiana Oyster Dealers and Growers Association, active member of Gulf and South 
Atlantic Fisheries Development Foundation^ Interstate Shellfish Sanitation Conference 
and several other organizations that deal with seafood processing and seafood safety on 
the National and State level. 

The third declarant is Mr. Alfred R. Sunseri who has been working in the oyster 
processing and distributing industry since 1980, who is an active member of the 
Louisiana Oyster dealers and growers Association, Louisiana Oyster Task Force, Gulf 
Oyster Industry Council and the Interstate Shellfish Sanitation Conference. 
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Appl. No. 09/12,725 
Response dated October 6, 2003 
Reply to Office action of June 6, 2003 

The fourth declarant is Mr. Christopher Lee Nelson who has been working in the 
oyster industry since 1989, who is an active member of the National Fisheries Institute, 
Molluscan Shellfish Institute, National Shellfisheries Association, Southeastern Fisheries 
Association and several other organizations that deal with the problems feeing the 
seafood industry. 

All declaratns examined the instant application, its prosecution file history, JP 
4356156, Cheftel and Tesvich (that is all cited references). All declarants recognize that 
the cited reference of JP 4356156 is silent on the effects of high pressure processing in 
the range of 14,615 - 44,087 p.s.i. for 0.5-10 minutes at ambient temperature on 
elimination of Vibriones. Having then reviewed Cheftel, the declarants reached a 
conclusion that it would not have occurred to them "to read the Japanese application or 
Cheftel's page, singularly or in combination, as a guiding manual or even a suggestion 
for elimination of Vibrio Vulnificus in molluscan shellfish." All declarants stated that it 
"is not inherent in the Japanese reference and is not recognized inherent by" them, based 
on their "e)q)erience and knowledge of seafood processing, that the method steps of the 
Japanese application would result in elimination of bacteria in molluscan shellfish." The 
declarants fiirther stated that they "have reached the same conclusion after considering 
the Cheftel's paper." 
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Response dated October 6, 2003 

Reply to OflSce action of June 6, 2003 

The declarants also disagreed with the examiner's statement that a person of 
ordinary skill in the art would have expected the same result (Vibrio elimination) after 
having read the Japanese reference. In their opinion, "Japanese application addresses only 
one subject - oyster shucking. There is nothing in that paper that have told" them "or 
suggested to" them, "or made inherent to" them "that using certain pressures and time 
values can eliminate Vibrio in seafood without changing the taste of seafood." 

Therefore, prima facie case of anticipation of Claims 6 and 27 has not been 
established. 

Claims 3, 4 and 7 were rejected under 35 U.S.C. 103(a) as being unpatentable 
over JP 4356156 in view of Tesvich et al (5,773,064). 

The applicant respectfully traverses this rejection, Tesvich et al was cited for two 
propositions - that keeping uncooked food at refrigeration temperatures is a common 
method of preservation and that bands keep shells from opening during processing. 
As stated above, the primary reference is silent on the issue of elimination of pathogenic 
bacteria in seafood by exposing the seafood to high hydrostatic pressure in the range of 
20,000 p.s.i. and 80,000 p.s.i. for 1 - 15 minutes at ambient temperature, without causing 
thermal and mechanical damage to the raw oysters or the raw moUuscan shellfish, while 
retaining sensory characteristics of said raw molluscan shellfish. 
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Response dated October 6, 2003 
Reply to Office action of June 6, 2003 

The declarations of Messrs. Nelson, Sunseri, Chauvin and Voisin address the 
issue of obviousness as well. 

The declarants reviewed the patent of Tesvich and Japanese application as they 
relate to Claims 3, 4 and 7 and state that they disagreed with the examiner in his 
assessment of the differences between Claims 3, 4, and 7 of Mr. Voisin's appUcation and 
the combined disclosure of the Japanese application and Tesvich's patent. The declarants 
believe "that it would not have been obvious to a person familiar with seafood industry to 
pressurize seafood at 20,000 p.s.i. and 80,000 p.s.i., without appUcation of heat, without 
causing damage to shellfish, for a period of time of between 1 and 15 minutes in order to 
destroy bacteria in raw molluscan shellfish after having reviewed JP 43 56 156 A and 
Tesvich. The mere fact that Tesvich suggests banding and refidgeration of seafood after 
"mild heat treatment" does not change the result - neither JP 43561 56A nor Tesvich, 
singularly or combined together, suggest, make inherent or obvious what Mr. Voisin's 
claims 3, 4, and 7 teach." 

Since the prior art failed to teach elimination of pathogenic bacteria, failed to 
teach pressurization of shellfish at 20,000 - 80,000 p.s.i. at ambient temperature while 
retaining sensory characteristics of raw shellfish, since persons of ordinary skill in the art 
did not find Claims 3, 4, and 7 obvious in Ught of the teachings of the cited prior art, 
prima facie case of obviousness of Claims 3, 4 and 7 has not been established. 
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In view of the above, reconsideration of rejection of the claims under 35 U.S.C. 
102 and 103 and allowance thereof is respectfiilly requested. 

Respectfiilly submitted, 


CERTIFICATE OF MAILING 
I hereby certify that this corespondence is being 
deposited with the United Stales Postal Service 
with sufficient postage as First Class mail in an 
envelope addressed to: 
Assistant Commissioner for Patents 
Post Office Box 1450 
Alexandria, VA 22313-1450 

On: lo~v^_o3. 
By. \;^^vw G^Qu:z^^x^*j^ 


Pamela Gautreaux 



Thomas S. Keaty 
Reg. No. 27,038 

Keaty Professional Law Corporation 
2140 World Trade Center 
2 Canal Street 

New Orleans, Louisiana 70130 
Tel: (504) 524-2100 
Attorney for Applicant 


Page 10 of 10 


IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 


Applicant: Ernest A. Voisin 

Serial No.: 09/121,725 Examiner Drew Becker 

Filed: July 24, 1998 Group Art Unit 1761 

For: A Process of Elimination of Bacteria in 
Shellfish, of Shucking Shellfish and 
an Apparatus Therefor 

DECLARATION 

I, Le Roy Chauvin, declare and say: 

That I am a citizen of the United States of America and I reside at 7614 Main Street, 
Apt. 205, Houma, Louisiana 70360. 1 began ray work in the oyster industry in 1953 and 
have worked in this field ever since. 

That I have almost fifly years of experience in all aspects of oyster treatment, from 
cultivating oysters to harvesting, processing, distribution, canning, freezing and breading. 
I was the first person to ship shell oysters to the Chesapeake Bay area of Virginia, 
Maryland, New Jersey and the Florida coast. 

That I am a member of North American Oyster Institute, that my recommendations 
relating to improving fresh shell oyster quality are being followed and enforced by the 
Federal Food and Drug Administration to this day. 

That I made numerous improvements in the field of growing oysters off bottom from 
a hatchery. I am a patentee of U.S. patent No. 5,579,724 issued December 3, 1996. That I 
teach students how to grow oysters started in a hatchery off bottom. I am currently 
writing a textbook on this subject. 

I am intimately familiar with the problems faced by seafood industry and technical 
sohitions ofifered by numerous individuals and companies. 

I am aware that the industry has been actively engaged in finding solution to the 
problem of seafood comamination by naturally-occurring marine bacteria, such as Vibrio 
Vulnificus and others. 

I have reviewed the above-identified application of Mr. Ernest A. Voisin, the 
prosecution history of the application, Japanese application identified as JP 4356 156A, 
Cheftel [Eflfeas on high hydrostatic pressure on food constituents: an overview] (page 
203, heading 1.2), and patent No. 5,773,064 (Tesvich). 
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Having reviewed the Office Action of Examiner Becker dated June 6, 20O3 and 
having considered statements made by the examiner, I submit that I disagree with the 
examiner in his assessment of the Japanese application as it is applied to claims 6 and 27. 
It is my belief that the Japanese reference does not teach a person familiar with the 
seafood industry how the solve the problem of bacterial contamination. The fact that the 
Japanese inventor suggests exposing oysters to hydrostatic pressures of 14,615 - 44,087 
p.s.i. for 0.5 - 10 minutes at ambient temperatures for the purpose of opening oysters 
does not translate, suggest, imply or make inherent the teachings of Claims 6 and 27 of 
Mr. Voisin's application. 

I have also reviewed Cheftel's reference and disagree with examiner's assessment of 
the application of that reference to a real-life problem. Cheftel, while theorizing on the 
possibility of using high pressure in treating cheeses, minced meat and other food 
products (note the words "provisional and tentative" at the top of the page} also suggests 
using high pressure in gelation of muscle protein (paragraph 2.1). To me it suggests that 
Cheftel did not appreciate the danger of indiscriminately using high pressure in oysters 
and other delicate seafood items if one does not wish to cause irreversible damage of the 
product. Therefore, it would not have occurred to me to read the Japanese application or 
Cheftel's page, singularly or in combination, as a guiding manual or even a suggestion 
for elimination of Vibrio Vulnificus in moUuscan shellfish. I submit that it is not inherent 
m the Japanese reference and is not recognized inherent by me, based on my experience 
and knowledge of seafood processing, that the method steps of the Japanese application 
would result in eUmination of bacteria in molluscan shellfish. I have reached the same 
conclusion after considering the Cheftel's page. 

I also disagree with the examiner's statement that a person of ordinary skill in the art 
would have expected the same result (Vibrio eUmination) after having read the Japanese 
reference. It is my opinion that Japanese application addresses only one subject - oyster 
shucking. There is nothing in that paper that have told me or suggested to m, or made 
inherent to me that using certain pressures and time values can eliminate Vibrio in 
seafood without changing the taste of seafood. 

I have fijrther reviewed tiie patent of Tesvich and Japanese application as they relate 
to Claims 3, 4 and 7. 1 disagree with the examiner in his assessment of the differences 
between Claims 3, 4, and 7 of Mr. Voisin's application and the combined disclosure of 
the Japanese application and Tesvich's patent. It is my belief tiiat it would not have been 
obvious to a person familiar with seafood industry to pressurize seafood at 20,000 p. s i. 
and 80,000 p.s.i., without application of heat, without causmg damage to shellfish, for a 
period of time of between 1 and 15 minutes in order to destroy bacteria in raw molluscan 
sheUfish after having reviewed JP 4356 156A and Tesvich. The mere fact that Tesvich 
suggests banding and refiigeration of seafood after "mild heat treatment" does not change 
the result - neither JP 4356I56A nor Tesvich, singularly or combined together, suggest, 
make inherent or obvious what Mr. Voisin's claims 3, 4, and 7 teach. 

I submit that Mr. Voisin's invention is unique and novel in the industry; it provided a 
viable solution to a long-existmg problem. Mr. Voisin achieved success where many 
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others before him failed. It is for this reason that this inventor received acclaim from 
other seafood processors, v^ho gave him 'Trocessor of the Yeaf'^ard. 
Further declarant saeyth not. -.-^^ ^ . ' 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
Applicant: Ernest A. Voisin 

Serial No ; 09/121,725 

Examiner Drew Becker 
Filed: My 24, 1998 Group Art Unit 1761 

For: A Process of EUmination of Bacteria in 
Shellfish, of Shucking Shellfish and 
an Apparatus Therefor 

TAru .. DECLARATION 

I, Michael C. Voisin, declare and say: 

^^m, I attended Nicholk State University in Thibodaux. Louisi«» in 1973. 1974, and 

General Manager of Motivatit Seafoods, Inc., a con»>rationSld in 

processuig. I am an active member of LouisUna Oyster De^^rJ^ f ■ .• 

I was Predden. of to o,Banizati«, and ChaintTS^Tll^;:'::^-'-- 

Southeastern Frsheries Association, Louisiana Seafood Procesrora oZf r^.lf n , 

of f ^ Mouu«rsMS'StS^^f'?j:s; 

m many or uie usted Organizations I served as President, Boartl member and 
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I am aware that the industry has been actively engaged in finding solution to ih^ 


nJJ^r 'u^'^^c^u ^bo^^identified application of Mr. Ernest A. Voisin, the 
rSTmffif """^ of the appUcation, Japanese appUcation identified as JP 4356^561 

2of hl^ '^y^^''^" constituents: an overview! (pag^ 

203, heading 1 .2), and patent No. 5,773,064 (Tesvich). 

h.^''"'^ 'f''^^ "^"^^^ ^'^^"'"^^ Backer dated June 6. 2003 and 

having comidered statements made by the examiner, I submit that I disagrU .^th Ae 

Lfn T H 5 teach a person familiar with the 

eafood mdustry howthe solve the problem of bacterial contamination The fectT^ Z 
Japanese inventor suggests exposing oysters to hydrostatic pressures of 14 615 - 44 087 
VJ 7 "^^'"^ temperatures for the purpose of opening ^fr. 

I have also r^ewed Cheftel's reference and disagree with examiner's assessment of 

possibihty of usmg high pressure in treating cheeses, minced meat and other food 
p odurts (note the words "provisional and tentative" at the top of the pageT air^L^ts 
rZ ^ff"^"^ °f "^"«=Ie protein (paragraph 2.1). To me it suggesS 

Cheftel did not appreciate the danger of indiscriminatdy using high preside h ovs^ 

Cheftel s page, smgularly or m combination, as a guiding manual or even a suaeestion 
for ehmination of Vibrio Vutoificus in molluscan sheMsh I submitS^ i is nSel^ 
m the Japanese reference and is not recognized inherent by me, based on my exie^^^^^ 

^J?Si: :^^tt?f^"^ '^r^'^' Japanese ^pTSon 

^^^firllf^rr " ^ -^'^ed the same 

I also disagree wth the examiner's statement that a person of ordinary skUl in the art 

Ih„r,? ^ y ''^T'' ^^^^^^ application addresses only one subject - oyster 
shucking. There is nothing m that paper that have told me or suggested to ^or mal 
^erent to me that using certain pressures and time values c^ dimii^te^?bn"t 
seafood without changing the taste of seafood. ennimaie viDno m 

to Cl^ms fT^rS^T^.^" f '''''^'^ ^PP"^^^'°° »^ tl'^y relate 

^eSn Claims^ 4 f*™?-"' ^ differences 

tl^Z« V ' ^ l""^^ " application and the combined disclosure of 

tiie Japanese appUcation and Tesvich's patent. It is my belief that it would no^hav^been 
obvious to a person familiar with seafood industry to pressurize seafood at ?0 GOO p sT 
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and 80,000 p.s.i., without application of heat, without causing damage to shellfish, for a 
period of time of between 1 and 15 minutes in order to destroy bacteria in raw molluscan 
shellfish after having reviewed JP 4356156A and Tesvich. The mere fact that Tesvich 
suggests banding and refiigeration of seafood after "mild heat treatmenf ' does not change 
the result - neither JP 4356156A nor Tesvich, singularly or combined together, suggest, 
make inherent or obvious what Mr. Voisin' s claims 3, 4, and 7 teach. 

I submit that Mr. Voisin's invention is unique and novel in the industry; it provided a 
viable solution to a long-existing problem. Mr. Voisin achieved success where many 
others before him failed. It is for this reason that this inventor received acclaim from 
other seafood processors, who gave him "Processor of the Year" award. / 



Further declarant saeyth not. 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
Applicant: Ernest A. Voisin 

Serial No.: 09/121,725 Examiner Drew Becker 

Filed: July 24, 1998 Group Art Unit 1761 

For: A Process of Elimination of Bacteria in 
Shellfish, of Shucking Shellfish and 
an Apparatus Therefor 

DECLARATION 
I, Alfred R. Sunseri, declare and say: 

That I am a citizen of the United States of America and I reside at 833 Celeste 
Avenue, River Ridge, LA 70123. 1 began my work in the oyster processing and 
distributing industry in 1980 and have been active in this field ever since. I am totally 
experienced with oyster processing, distributing, farming as well as, state and national 
regulations and requirements for oyster processing and distribution. 

I am an active member of the Louisiana Oyster Dealers and Growers Association, 
Louisiana Oyster Task Force, Gulf Oyster Industry Council, and the Interstate Shellfish 
Sanitation Conference. 

I am intimately familiar with the problems faced by seafood industry and technical 
solutions offered by numerous individuals and companies. 

I am aware that the industry has been actively engaged in finding sohition to the 
problem of seafood contamination by naturally-occuiring marine bacteria, such as Vibrio 
Vulnificus and others. 

I have reviewed the above-idertified application of Mr. Ernest A Voisin, the 
prosecution history of the application, Japanese application identified as JP 43561 56A, 
Cheftel [Effects on high hydrostatic pressure on food constituents: an overview] (page 
203, heading 1.2), and patent No. 5,773,064 (Tesvich). 

Having reviewed the OfBce Action of Examiner Becker dated June 6, 2003 and 
having considered statements made by the examiner, I submit that I disagree with the 
examiner in his assessment of the Japanese application as it is applied to claims 6 and 27. 
It is my belief that the Japanese reference does not teach a person familiar with the 
seafood industry how the solve the problem of bacterial contamination. The fact that the 
Japanese inventor suggests exposing oysters to hydrostatic pressures of 14,615 - 44,087 
p.s.i. for 0.5 - 10 minutes at ambient temperatures for the purpose of opening oysters 

I EXHIBIT 
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does not translate suggest, imply or make inherem the teachings of Claims 6 and 27 of 
Mr. Voism's appUcation. 

I have also reviewed Cheftel's reference and disagree with examiner's assessment of 
the application of that reference to a real-life problem. Cheftel, while theorizing on the 
possibility of using high pressure in treating cheeses, minced meat and other food 
produrts (note the words "provisional and tentative" at the top of the page} also suggests 
using high pressure in gelation of muscle protein (paragraph 2.1). To me it suggeste that 
Cheftel did not appreciate the danger of indiscriminately using high pressure in oysters 
and other dehcate seafood items if one does not wish to cause irreversible damage of the 
produrt. Therefore, it would not have occurred to me to read the Japanese application or 
Cftettel s page, singularly or in combination, as a guiding manual or even a suggestion 
for elimination of Vibrio Vulnificus in molluscan shellfish. I submit that it is not inherent 
m the Japanese reference and is not recognized inherent by me. based on my experience 
and knowledge of seafood processing, that the method steps of the Japanese application 
would result m elimination of bacteria in molluscan shellfish. I have reached the same 
conclusion after considering the Cheftel's page. 

I also disagree with the examiner's statement that a person of ordinary skill in the art 
would have expected the same result (Vibrio elimination) after having read the Japanese 
reference, ft is ray opmion that Japanese application addresses only one subject - oyster 
shucking. There is nothing in that paper that have told me or suggested to m, or made 
mherent to me that using certain pressures and time values can eliminate Vibrio in 
seafood without changing the taste of seafood. 

I have fiirther reviewed the patem of Tesvich and Japanese appUcation as they relate 
to Claims 3, 4 and 7. 1 disagree with the examiner in his assessment of the differences 
between Claims 3, 4, and 7 of Mr. Voisin's application and the combined disclosure of 
the Japanese appUcation and Tesvich's patent. It is ray belief that it would not have been 
obvious to a person familiar with seafood industiy to pressurize seafood at 20,000 p.s.i. 
and 80,000 p.s.i., without application of heat, without causing damage to shellfish for a 
? ™® of between 1 and 15 minutes in order to destroy bacteria in raw molluscan 
sheUfishaftCT having reviewed JP 4356156A and Tesvich, The mere fact that Tesvich 
ffljggests banding and refrigeration of seafood after "mild heat treatment" does not change 
the result - neither JP 4356156A nor Tesvich, singularly or combined together, suggest 
make inherent or obvious what Mr. Voisin's claims 3, 4, and 7 teach. 

I submit that Mr. Voisin's invention is unique and novel in the industry; it provided a 
viable sohition to a long^xisting problem. Mr. Voisin achieved success where many 
others before him foiled. It is for this reason that this inventor received acclaim from 
other seafood processors, who gave him "Processor of the Year" award. 
Further declarant saeyth not. 

Date: 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Applicant: Ernest A Voisin 

Serial No.: 09/121,725 Examiner Drew Becker 

Filed: My 24, 1998 Group Art Unit 1 761 

For; A Process of Elimination of Bacteria in 
Shellfish, ofShucking Shellfish and 
an Apparatus Therefor 

DECLARATION 

I, Christopher Lee Nelson, declare and say: 

Tliat 1 am a citizen of tht: United States of America and I reside at 12582 Oak Tree 
Drive, Magnolia Springs, Ah 36555. 1 b^an my work in the Oyster industry in 1989 and 
have been active in this field ever smce. I am totally experienced with oyster biology, 
microbiology, and industry practice. 

I wi an active member of the National Fisheries Institute, MoUuscan Shellfish 
Institute, National Shcllfssberies Association, Southeastern Fishmes Association, 
Interstate Shellfish Sanitatio a Conference, Gulf Oyster Industry Council, Gulf States 
Marine Fisheries Conmussic»n. Alabama Seafood Association, South Baldwin Chamber 
of Commerce, and the Louisiana Oyster Dealers and Growers Association. 

I am intimately familiar with the problems faced by the seafood industry and 
technical solutions ofifered by numerous individuals and companies. 

I am aware that the .^idustry has been actively engaged in finding methods to 
eliminate naturally occurrinj? marine bacteria, such as Vibrio vulnificus and others from 
seafood. 

I have reviewed the above-identified application of Mr. Ernest A Voisin, the 
prosecution history of the application, Japanese application identified as JP 43561 56A, 
Cheftel [Effects on high hydrostatic pressure on food constituents: an overview] (page 
203, heading 1.2). and pateat No. 5,773,064 (Tesvich), 

Having reviewed the Office Action of Examiner Becker dated June 6, 2003 and 
having considered statweats made by the examiner, I submit that I disagree with the 
examiner in his assessment of the Japanese application as it is applied to dams 6 and 27. 
It is my belief that the Js{»anese reference does n t teach a person familiar with the 
seafood industry how to eliiminate certain bacteria in seafood. The fact that the Japanese 
inventor suggests exposing oysters to hydrostatic pressures of 14,615 - 44,087 p.s.l for 
0.5 - 10 minutes at ambiert tanperatures f r the purpose of opening oysters does not 
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translate, suggest, imply or make inherent the teachings of Claims 6 and 27 of Mr. 
Voisin's applicatioa 

I have also reviewed Chjeiftel's refin-eoce and disagree with the examiner's assessment 
of the application of that refisrence to a real-life problem. Cheftel, while theorizing on the 
possibility of using high pressure in treating cheeses, minced meat and other food 
products (note the words "provisional and tentative" at the top of the page} also suggests 
using high pressure in gelalion of muscle protein (paragraph 2.1). To me it suggests that 
Cheftel did not appreciate die danger of indiscriminately using high pressure in oysters 
and othw delicate seafood itsms if one does not wish to cause irreversible damage of the 
product Therefore, it would not have occurred to me to read the Japanese ^plication or 
Cheftel's page, singularly or in combination, as a guiding manual or even a suggestion 
for elimination of Vibrio vulnificus in moUuscan shellfish. I submit that it is not inherent 
in the Japanese reference and is not recognized inherent by me, based on my experience 
and knowledge of seafi>od processing, that the method steps of the Japanese application 
would resuh in ehroination of bacteria in moHuscan shellfish. I have reached the same 
conclusion after considering Cheftel's paper. 

I also disagree with the examiner's statement that a person of ordinary skill in the art 
would have expected the sarnie result (Vibrio elimination) after having read the Japanese 
reference. It is my opinion that Japanese application addresses only one subject - oyster 
shucking. There is nothing in that paper that would have told me or suggested to m^ or 
made inherent to me that using certain pressures and time vahies can eliminate Vibrio in 
seafood without dianging ttie taste of seafood. 

I have further re\dewed the patrat of Tesvich and Japanese application as they relate 
to Claims 3, 4 and 7. 1 dis<i|^ee with die examiner in bis assessmem of the differences 
between Claims 3, 4, and 7 of Mr. Voisin's application and the combined disclosure of 
the Japanese application and Tesvich' s patent. It is my belief that it would not have been 
obvious to a person familiar with seafood industry to pressurize seafood at 20,000 p,s.i- 
and 80.000 p.s.i., without qiplication of heat, without causing damage to shellfish, for a 
period of time of between I imd 15 minutes in order to destroy bactwia in raw molluscan 
ididlfish after having reviciu'ed JP 4356156A and Tesvich. The mere faa that Tesvich 
suggests banding and refrigtaution of seafood after "mild heat treatment" does not change 
the result - neither JP 4356 156A nor Tesvich, singularly or combined together, suggest, 
make inherent or obvious what Mr. Voisin's claims 3, 4, and 7 teach. 

I submit that Mr. Voisin' s invention is unique and novel in the industry; it pro^dded a 
viable solution to a long-existing problem. Mr. Voisin achieved success whoe many 
others before him feiled. Il is for this reason that this inventor received acclaim from 
other seafood processors, wl>o gave him "Processor of the Year" award. 


Further declarant saeyth not. 




